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A Study of the Copyright Act in 2021 Concerning the Facilitation of
Access to Difficult-to-Obtain Materials
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Abstract

This study aims to clarify the current status and problems in the interpretation and operation
of the Copyright Act as amended in 2021 about difficult-to-obtain materials (DtOMs) and to
present the interpretative theories and measures necessary to promote the use of DtOMs.
First, I summarized the history of the discussion in the Council for Cultural Affairs, the
contents of the Council's report and the interpretation of the provisions about DtOMs. Second,
I discussed (1) the scope of DtOMs and (2) the issues about the stakeholder council. As a
result, regarding (1): (1-1) the requirement of "generally difficult-to-obtain" considers the
availability in the market; (1-2) from the perspective of the protection of copyright holders, the
second-hand book market need not be considered, as no profit is returned to copyright holders.
On the other hand, from the perspective of cultural protection, the second-hand book market
may be considered to maintain an environment of access to the originals; (1-3) intentionally-
DtOMs are acceptable to exclude from the scope of access for reasons such as the protection
of authors' moral interests; and (1-4) whether they are DtOMs or not should be judged on a
work-by-work basis. Regarding (2): (2-1) to reflect the opinions of the public, the members of
the stakeholder council need to include user side members; (2-2) to ensure the legitimacy of
the agreement, it is necessary to increase transparency by disclosing the discussion process
and ensuring opportunities for public comments.
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