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A Study of Out-of-Commerce Works Concept
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Abstract

This article studies the concept of out-of-commerce works, defined in the EU DSM
Copyright Directive as works that are “not available to the public through customary channels
of commerce”, through a comparative study of Japanese, EU and US law. Under Japanese
copyright act, ‘rare or out-of-print material’, a concept equivalent to out-of-commerce works,
is defined as ‘a library material that is difficult to obtain through normal trade channels
because it is out of print or for a similar reason’. The definition in the EU DSM Copyright
Directive was first mentioned. Under US copyright act, material that is not subject to normal
commercial exploitation or not obtained at a substantial price is understood to be, in effect, an
out-of-commerce work. Based on a comparison of the out-of-commerce work concept in three
countries, the availability of the work in “customary channels of commerce”, which refers to “a
situation in which the distribution of works is subject to the control of the rights holder and in
which the rights holder can receive a return of profit”, is considered to be at the core of the out-
of-commerce work concept. The interpretation of rare or out-of-print material should also be
understood with the availability in “normal commercial distribution channels” at its core, rather
than mere obtainability.
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